TITLE 17
PUBLIC UTILITIES AND UTILITY SERVICES

CHAPTER 11
TELECOMMUNICATIONS

PART 10
STATE RURAL UNIVERSAL SERVICE FUND
17.11.10.1
ISSUING AGENCY:  New Mexico Public Regulation Commission, Utility Division.

[1/1/00; Recompiled 12/31/01]

17.11.10.2
SCOPE:  This rule applies to all entities that provide intrastate retail public telecommunication services and comparable retail alternative services in New Mexico.

[1/1/00; Recompiled 12/31/01]

17.11.10.3
STATUTORY AUTHORITY:  Sections 8-8-4 and 63-9H-6 NMSA 1978.

[1/1/00; Recompiled 12/31/01]

17.11.10.4
DURATION:  Permanent.

[1/1/00; Recompiled 12/31/01]

17.11.10.5
EFFECTIVE DATE:  November 30,  2005, except where a later date is cited within a section. [1/1/00; Recompiled 12/31/01]

17.11.10.6
OBJECTIVE:  The purpose of this rule is to provide procedures for administering and implementing the New Mexico state rural universal service fund (fund), including the implementation of a specific, predictable and sufficient support mechanism that reduces intrastate switched access charges to interstate switched access charge levels in a revenue-neutral manner and ensures universal service in the state.

[1/1/00; Recompiled 12/31/01]

17.11.10.7
DEFINITIONS:  In addition to the definitions contained in Section 63-9H-3 NMSA 1978, as used in this rule:


A.
“access line” means the connection of the end-user customer to the public switched network, and is not limited to wireline or any other technology;


B.
“administrator” means the person designated by the commission to administer the fund;


C.
“assessable New Mexico telephone number” means a ten-digit telephone number that is accessible to a caller from the public switched telephone network; and is within an area code designated to New Mexico by the federal communications commission; or is toll-free or other non-geographic telephone number that is associated with a New Mexico physical address;     


D.
“imputed benchmark revenue” means the difference between the affordability benchmark rates established by the commission pursuant to these rules and the carrier’s basic residential and business rates in effect as of July 1, 2005, multiplied by the respective number of such lines served by the carrier as of December 31, 2004, except that imputed benchmark revenue shall not be less than zero;   


E
“contributing company” means an entity which shall contribute to the fund based on its 

provision of intrastate retail public telecommunications services in New Mexico, associated with an assessable New Mexico telephone number, without regard to the technology used to deliver such services;


F.
“eligible telecommunications carrier (ETC)” means an entity with New Mexico operations that provides retail telecommunications services in a rural area and that has been designated by the commission as eligible to receive disbursements from the fund;


G. 
“exempt customer” means an  instrumentality of the state of New Mexico, a county, a municipality or other government entity; a public school district; a public institution of higher education; an Indian nation, tribe, or pueblo; an operator of a private telecommunications network; or a person eligible to receive reduced rates under the Low-Income Telephone Assistance Program;


H.
“historical access rate” means the per-minute intrastate switched access charge in effect for a carrier as of July 1, 2005;


I.
“historical collection factor” means the ratio, for calendar year 2004, of intrastate switched access charge revenue collected by a carrier to the product of its intrastate switched access minutes multiplied by its access rate, except that the historical collection factor may not exceed 1.0;


J.
“New Mexico operations” means intrastate retail public telecommunications services and comparable retail alternative services provided in New Mexico, excluding services exempted from assessment in Section 63-9H-6 NMSA 1978;


F.
“rural area” means any area that contains no municipality with more than 50,000 residents;
G.
“service area” means a geographic area established by the commission in accordance with Section 214(e)(5) of the federal act.

[1/1/00; Recompiled 12/31/01]

17.11.10.8

[ALTERNATIVE 1:

___
PHASED REDUCTION OF INTRASTATE SWITCHED ACCESS CHARGES

A.
Effective April 1, 2006, a carrier’s intrastate switched access charge may not exceed its historical access rate, less one-third of the difference between its historical access rate and the interstate switched access rate approved by the federal communications commission as of January 1, 2006.


B.
Effective April 1, 2007, a carrier’s intrastate switched access charge may not exceed its historical access rate, less two-thirds of the difference between its historical access rate and the interstate switched access rate approved by the federal communications commission as of January 1, 2006.


C.
Effective April 1, 2008, a carrier’s intrastate switched access charge may not exceed the interstate switched access rate approved by the federal communications commission as of January 1, 2006.]

OR

[ALTERNATIVE 2:


REVENUE NEUTRAL INTRASTATE SWITCHED ACCESS CHARGE REDUCTIONS:


A.
Beginning April 1, 2006, each carrier offering intrastate switched access services at charges set forth in tariffs approved by the Commission shall commence reduction of such charges to a level equal to that carrier’s charges for interstate switched access services set forth in tariffs approved by the FCC effective as of January 1, 2006;


B.
The full extent of the intrastate switched access charge reductions required by this rule may, at the election of the carrier offering the services, become effective on April 1, 2006, or may be phased in over a period of time ending no later than May 1, 2008.  Each carrier must advise the administrator in writing of its election and the timing of its intrastate switched access charge reductions on or before December 1, 2005.


C.
Prior to April 1, 2006, each carrier offering intrastate switched access services shall submit to the Commission proposed tariff revisions reflecting the schedule of rate reductions and other changes necessary to assure that, upon completion of the reductions, all tariffed intrastate switched access charge elements and structure will match the tariffed interstate switched access charge elements and structure for that carrier as of January 1, 2006.


D.
After completion of the reductions required by this rule, the Commission may, upon motion of a carrier or upon the Commission’s own motion, authorize further intrastate switched access charge reductions for a carrier to correspond with subsequent changes to that carrier’s tariffed interstate switched access services charge elements or structure after May 1, 2008.


E.
All intrastate switched access charge reductions required or authorized by this rule shall occur for each affected carrier on a revenue neutral basis in accordance with 17.11.10.19 (Alternative 2).  In determining revenue neutrality the administrator may consider appropriate out-of-period adjustments.]

17.11.10.9

[ALTERNATIVE 1:


AFFORDABILITY BENCHMARK RATES. 


A. The following residential and business rates are established as initial affordability benchmark rates to be utilized in determining the level of support available from the fund, effective April 1, 2006: 



(1) The initial residential benchmark rate shall be equal to the weighted statewide average residential basic exchange rate.  The rate used to determine the residential benchmark shall be the flat rated residential basic local exchange rate, excluding any EAS rates, vertical services, toll or other additional features or services.  



(2) The initial business benchmark rate shall be equal to the weighted statewide average business  basic exchange rate, after assuming that Qwest’s basic exchange rate has been increased to compensate  for the intrastate switched access charge reductions required by this rule.  The rate used to determine the business benchmark rate shall be the flat rated local one-party business exchange rate, excluding EAS rates, vertical services, toll or other additional features or services.  


B.
The commission shall conduct a proceeding to establish new affordability benchmark rates every three years.   Affordability benchmark rates shall be annually adjusted in the interim between rate proceedings by the ratio of the current producer price index (PPI) for wired telecommunications carriers published by the federal Bureau of Labor Statistics to the PPI for April 2006 (or April 2009, etc), except that if the PPI shows a decrease for the applicable period, no adjustment should be made.
C.
An ILEC that is an incumbent rural telecommunications carrier may increase its basic residential and business exchange rates to the amounts provided by this section by following the procedures specified in Chapter 11, Part 9 of the commission’s rules.]

OR

[ALTERNATIVE 2:


AFFORDABILITY BENCHMARK RATES.


A.
The following residential and business rates are established as initial affordability benchmark rates to be utilized in determining the level of support available from the fund.



(1)
The initial residential benchmark rate shall be $

.  This rate is equal to the weighted statewide average residential basic exchange rate after adjustment to Qwest’s basic exchange rate for offsets for the intrastate switched access charge reductions required by this rule.  The rate used to determine the residential benchmark shall be the flat rated residential basic local exchange rate, excluding any EAS rates, vertical services, toll or other additional features or services.



(2)
The initial business benchmark rate shall be company-specific and shall be equal to each LEC’s business rate plus the adjustment to Qwest’s basic exchange rate for offsets for the intrastate switched access charge reductions required by this rule.  The rate used to determine the business benchmark rate shall be the flat rated local one-party business exchange rate, excluding EAS rates, vertical services, toll or other additional features or services.  If a LEC’s tariffed business rate at the time of the effective date of this rule exceeds the weighted statewide average business rate, the LEC’s initial business benchmark rate shall be its tariffed business rate on that date.


B.
The affordability benchmark rates may be redetermined by the Commission upon completion by each carrier of the intrastate switched access charge reductions required by this rule.]

17.11.10.10
SELECTION OF ADMINISTRATOR:  On or before April, 1, 2006, the commission will designate a third-party  administrator who will be subject to the supervision and control of the commission for a five-year term.    The commission shall re-procure the services of an administrator under the same procedures prior to the expiration of each term.


A.
Criteria for selection: The commission will issue a request for proposals to select the administrator. The commission shall consider whether the bidder has demonstrated the competence needed to administer the fund and the rate of compensation proposed.   The commission shall also consider at a minimum whether the bidder: 

                    (1)     is able to be neutral and impartial;

                    (2)     is a member of a trade association that advocates positions before this Commission or other state commissions in administrative proceedings related to telecommunications issues;

                    (3)     is an affiliate of any contributor;

                    (4)     has a substantial financial interest in any entity or affiliate that provides telecommunications services or comparable retail alternative services; and

                    (5)     has a board of directors that includes any member with direct financial interests in entities that contribute to or receive support from the fund in this state or any other state.


B.
Discharge of administrator: The commission may discharge the administrator prior to the expiration of the administrator's term for good cause.

[1/1/00; Recompiled 12/31/01]

17.11.10.11
EXPENDITURE AUTHORIZATION:  The commission shall approve an annual budget for administration of the fund. The reasonable expenses incurred in the administration of the fund shall be a cost of the fund and shall be recovered from contributions to the fund.

[1/1/00; Recompiled 12/31/01]

17.11.10.12
RESPONSIBILITIES OF ADMINISTRATOR:  The administrator shall act independently in the day to day operation of the fund. The administrator shall:


A.
fairly, consistently, and efficiently administer fund collections and disbursements in accordance with commission rules and subject to commission oversight;
B.
establish an account or accounts in one or more independent financial institutions and ensuring that the monies deposited in the fund are insured to the maximum extent permitted by law and that they earn a return commensurate with that of state funds held on deposit in banks or other financial institutions;;
C.
ensure that the fund complies with all necessary requirements for exemption from federal, state and local taxes;


D.
establish procedures, consistent with the commission's procedural rules, for protecting the confidentiality of information submitted pursuant to this rule;


E.
report to the commission on fund activities at least once each year; the report shall include fund collections and disbursements and administrative expenditure information and budget projections;


F.
inform the public annually of the purpose and operation of the New Mexico and federal universal service funds;


G.
develop uniform procedures and forms to identify exempt customers, in consultation with contributing companies;


H.
create and maintain the databases necessary to administer the program and account for the funds;


I.
develop appropriate forms for use in collecting information from contributors and ETCs;


J.
pay administrative expenses out of the fund in accordance with the budget approved by the commission;


K.
petition the commission to institute an enforcement action when the administrator finds that it is otherwise unable to collect amounts properly due from a contributing company under these rules;


L.
conduct, not less than once every three (3) years, such reviews as are necessary to ensure that each contributor is making its required contributions to the fund and that support from the fund is used for the purpose of the fund.

[1/1/00; Recompiled 12/31/01]

17.11.10.13
DISPUTE RESOLUTION:

A.
If a contributor or ETC and the administrator disagree on any matter, either may ask the commission for assistance in resolving the disagreement in accordance with commission procedures. The commission favors the informal resolution of disputes.


B.
A contributor or ETC aggrieved by a decision of the administrator may request a formal hearing before the commission on its grievance.

[1/1/00; Recompiled 12/31/01]

17.11.10.14
VARIANCES AND WAIVERS:  Any person may petition the commission for variance or waiver of any provision of this rule for good cause shown.


A.
General requirements.



(1)
A  contributing company or ETC may petition for an exemption or a variance from any of the requirements of this rule. 



(2)
Such petition may include a motion that the Commission stay the affected portion of this rule for the transaction specified in the motion. 



(3)
Petitions for an exemption or a variance and motions for a stay must be supported by an affidavit signed by an officer of the contributing company or ETC or someone with authority to sign for the contributing company or ETC. 



(4)
The Commission may, at its discretion, require an informal conference or formal evidentiary hearing prior to making its determination. 


B.
Contents of the petition.  A petition for an exemption or variance shall: 



(1)
identify the section of this rule for which the exemption or variance is requested; 



(2)
describe the situation which necessitates the exemption or variance; 



(3)
describe the effect of complying with this rule on the contributing company or ETC and its customers, or on its competitive affiliates and their customers, if the exemption or variance is not granted; 



(4)
describe the result the request will have if granted; 



(5)
state how the exemption or variance will achieve the purposes of this rule and the Rural Telecommunications Act of New Mexico; 



(6)
state why the proposed alternative is in the public interest and is a better alternative than that provided by this rule; and 



(7)
state why the exemption or variance would have no anticompetitive effect.

[1/1/00; Recompiled 12/31/01]

17.11.10.15
GENERAL REPORTING REQUIREMENTS:

A.
Reports require declaration: All reports filed with the commission or the administrator must be filed with a declaration from the chief financial officer of the entity or the person who prepared the reports on behalf of the entity that the information is correct and the filing is made subject to the penalty of perjury provided for in Section 30-25-1 NMSA 1978.


B.
Time for reporting: Where no date is specified for a report, or when a request is made by the administrator for information necessary for the administration of the fund, the administrator shall specify when the report must be filed.


C.
Reporting forms: Contributing companies and ETCs shall report information in the manner prescribed by the administrator. The administrator shall not require reporting that will be unduly burdensome.


D.
Electronic filing: The administrator shall accept electronic reporting when practicable.

[1/1/00; Recompiled 12/31/01]

17.11.10.16
REVENUE REPORTS:  Each ETC and contributing company shall submit on or before March 1 of each year a revenue report on the form prescribed by the administrator detailing its revenues attributable to its New Mexico operations. The revenue report shall reflect revenue data for January 1 through December 31 of the preceding year.

 [1/1/00; Recompiled 12/31/01]

17.11.10.17
ACCESS LINE AND ACCESS MINUTE REPORTS:

A.
ETCs shall report to the administrator on or before March 1 of each year the number and type of access lines or assessable New Mexico telephone numbers subscribed to in total and within rural areas for January 1 through December 31 of the preceding years in a form prescribed by the administrator.


B.
ETCs that are local exchange carriers shall report to the administrator on or before March 1 of each year their number of intrastate switched access minutes for January 1 through December 31 of the preceding years in a form prescribed by the administrator.


C.
The administrator may estimate an ETC's number of access lines or access minutes if the ETC fails to timely submit a report.


D.
Every contributing company shall on or before March 1 of each year report the number of access lines or assessable New Mexico telephone numbers for January 1 through December 31 of the preceding years in a form prescribed by the administrator in a form prescribed by the administrator.

[1/1/00; Recompiled 12/31/01]

 [1/1/00; Recompiled 12/31/01]

17.11.10.18
CONTACT PERSONS:  All contributors and ETCs shall file with the administrator the name, address, and phone number of a contact person and shall keep the information current.

[1/1/00; Recompiled 12/31/01]

17.11.10.19
ANNUAL DETERMINATION OF FUND

A.
The Administrator shall determine the amount of the fund each year, on or before April 1, based upon financial and statistical data reports from ETCs for the prior calendar year.  Only carriers holding ETC status as of January 1 of the current year shall be included in the calculation of funding requirements.

[Alternative 1:

B.
The amount of the fund shall be equal to the sum of each ETC’s revenue requirements, calculated pursuant to this section, plus any administrative requirements.

C.
 Except where the commission has established an alternative amount pursuant to section 17.11.10.25, the revenue requirement for each ETC that was eligible as of July 1, 2005 and is a local exchange carrier shall be equal to the carrier’s prior year intrastate access minutes multiplied by the difference between the allowable intrastate access rate and the carrier’s historical intrastate access rate, with the product of this computation multiplied by the carrier’s historical collection factor, and then reduced by the carrier’s imputed benchmark revenue.   The formula stated arithmetically is as follows:


((HistoricalRate - AllowableRate) * minutes * CollectionFactor) - ImputedBenchmarkRevenue

D.
The revenue requirement for an ETC that became  an ETC after July 1, 2005 or that became an ETC prior to July 1, 2005, but is not a local exchange carrier, shall be in accordance with the support rate per assessable New Mexico telephone number determined by the commission pursuant to section 17.11.10.23 (designation as an ETC).

E.
The determination of the fund for the one year period beginning April 1, 2006 shall be done by the commission.]

[Alternative 2:


B.
The amount of the fund shall be determined as the result of rate rebalancing in accordance with 17.11.10.19(C) and (D).


C.
Each carrier reducing intrastate switched access charges pursuant to this rule may offset such reductions on a revenue neutral basis by (i) adjusting its residential and business basic exchange rates up to levels not exceeding the affordability benchmark rates determined by the Commission, or (ii) obtaining support from the fund for the difference between the affordability benchmark rates and the residential and business basic exchange rates that would be needed to accomplish revenue neutral offsets, or (iii) a combination of the two methods stated herein.


D.
Each carrier must advise the administrator in writing of the method or combination of methods that it elects and the timing of its revenue neutral recovery on or before December 1, 2005.  Prior to April 1, 2006, each carrier adjusting residence and/or business basic exchange rates pursuant to this rule shall submit proposed tariff revisions to the Commission reflecting the adjustments.]

17.11.10.20
DETERMINATION OF STATE USF SURCHARGE AND CONTRIBUTION:

A.
The Administrator shall determine the amount of the state USF surcharge annually, on or before April 1, based upon financial and statistical data reports from contributing companies for the prior calendar year.

[ALTERNATIVE 1:


B.
The amount of the surcharge shall be equal to the annual fund amount divided by the total number of assessable New Mexico phone numbers as of December 31 of the prior year.]

OR

[ALTERNATIVE 2:


B.
The amount of the residential surcharge shall be equal to the annual fund amount divided by the total number of assessable New Mexico phone numbers as of December 31 of the prior year, with residential phone numbers counted as  1.0 and business phone numbers counted as 1.5.   The amount of the business surcharge shall be equal to 150% of the residential surcharge.]


C.
Each contributing company’s monthly contribution shall be equal to the product of the state USF surcharge multiplied by the quantity of assessable New Mexico telephone numbers serviced by the company during the month.   The company may prorate its contribution for customer accounts that are not active for the entire month.


D.
Each contributing company shall remit its monthly contribution to the administrator no later than the 15th day of the following month.


E.
In the event that revenues to the fund are projected to exceed fund requirements, the Administrator shall reduce the following year’s surcharge by the expected carry-forward surplus.


F.
In the event that revenues to the fund are projected to be less than fund requirements,  the Adminstrator may, with the approval of the commission, increase the following year’s surcharge by the expected carry-forward deficiency.   

G. 
The determination of the surcharge for the one year period beginning April 1, 2006 shall be done by the commission, on or before March 15, 2006.   The commission shall consider the balance transferred into the fund from the prior New Mexico universal service fund in determining contribution requirements for the initial year.

H.
Initial contributionsto the fund shall be due no later than April 15, 2006, with monthly disbursements to begin in May 2006.       

17.11.10.21
RECOVERY OF CONTRIBUTIONS:

A.
A contributing company  that is a local exchange carrier shall recover the amount of its contributions to the fund from its end-user customers at an amount equal to the monthly state USF surcharge(s) determined by the administrator, through a separate “State USF Surcharge” line item on each bill. 

B.
A contributor that is not a local exchange carrier may, at its option, recover the amount of its contributions to the fund from its end-user customers.  If a contributor elects to recover the amount of its contributions from its end-user customers, such recovery shall not be billed, either by act or omission, in a manner that is deceptive or misleading and such recovery shall be made in a fair, equitable and nondiscriminatory manner, and no over-recovery of contributions shall be permitted.


C.
A contributor required to provide service in accordance with commission approved tariffs shall not recover contributions from its end-user customers except as permitted under commission approved modifications to those tariffs.


D.
The commission may, after notice and hearing, order modifications to a contributor's method of recovering contributions from its end-user customers.

[1/1/00; Recompiled 12/31/01]

17.11.10.22
FUND DISBURSEMENTS 
A.
The administrator shall make a monthly disbursement to each ETC eligible to receive such a payment from collected revenues in the fund, after reserving an amount sufficient to meet administrative requirements.

B.
Only carriers holding ETC status as of January 1 shall be eligible to receive disbursements from the fund during the year that begins the following April 1.

C.
The administrator shall not pay and hold in escrow any disbursements otherwise due to an ETC that is also a contributing company, if that company shall not be in compliance with its contribution requirements.   

D.
The amount of each ETC’s monthly disbursement shall be one-twelfth of its revenue requirements computed in section 17.11.10.19.

E.
If, for any month, fund balances are insufficient to meet the sum of all ETCs’ revenue requirements, disbursements shall be prorated to the amount of fund that is available.   The administrator shall make up any reductions, when possible, from surpluses that occur during the fund year.

 [1/1/00; Recompiled 12/31/01]

17.11.10.23
DESIGNATION OF ETCS:

A.
All ILECs operating in New Mexico and competitive carriers operating in New Mexico and designated as a federal ETC as of July 1, 2005 are automatically designated as ETCs for the purposes of this rule.


B.
Companies  may file a petition for designation as an ETC in accordance with 17 NMAC 13.10.27 [now 17.11.10.27 NMAC].


C.
On its own motion or in response to a petition, the commission may, after notice and hearing and for good cause shown, modify, suspend, or revoke an ETC designation.


D.
Upon approval of a company for ETC status under these rules, the commission shall establish the company’s support rate.  In determining a just and reasonable support rate for an ETC, the commission shall: 

(1)
consider the cost of efficiently providing services to the proposed service area, including a reasonable rate of return, using the most cost-effective technologies, but also taking into consideration existing infrastructure; 



(2)
consider the amount of support available to the ETC through the federal universal service funds; 



(3)
ensure that the support rate for a competitive carrier not exceed the equivalent support received through these rules by the incumbent carrier(s) serving the proposed service area.


E.
On its own motion or in response to a petition, the commission may modify an ETC’s support rate to reflect more current cost information or changes in service volumes.

1/1/00; Recompiled 12/31/01]

17.11.10.24
PETITION FOR ETC DESIGNATION:

A.
Any entity seeking designation as an ETC must file a petition with the commission. The petition shall:

                    (1)     include a description of the proposed service area for which it seeks designation that is consistent with the federal requirements relating to service areas set forth in 47 C.F.R. Section 54.207; 

                    (2)     demonstrate that the entity meets the requirements in Section 214(e) of the federal act to be designated as a federal ETC;

      (3)  
demonstrate that the proposed designation is in the public interest; and


      (4)
include financial and statistical information sufficient for the commission to establish an initial support rate;

B.  Consideration of the public interest will apply in all ETC designation proceedings.  The Commission is not required to designate additional ETCs in any service area, if not in the public interest. 

C.  Consideration of the “public interest” means the Commission will consider all known factors regarding the designation of an ETC that clearly demonstrate a public benefit or a public detriment.  A determination of public interest will generally include a consideration and balancing of all relevant factors.


D.  In the event the petition seeks ETC designation for a competitive carrier in a rural area, the petition must comply with the following requirements, at a minimum:





(i) provide a five-year plan demonstrating how support from the fund will be used to improve the petitioner’s coverage, service quality or capacity throughout the service area for which it seeks designation;



(ii) demonstrate the petitioner’s ability to remain functional in emergency situations;



(iii) demonstrate that the petitioner will satisfy consumer protection and service quality standards;



(iv) offer local usage plans comparable to those offered by incumbent local exchange carriers in the areas for which the petitioner seeks designation;



(v) acknowledge that the petitioner may be required to provide equal access if all other ETCs in the designated area relinquish their designations;



(vi) demonstrate that granting ETC status to the petitioner in the designated area is likely to result in more customer choice;



(vii) address the impact of designation of the petitioner on the size of the fund;



(viii) address the unique advantages and disadvantages of the petitioner’s service offering; and



(ix) demonstrate the petitioner’s willingness and ability to offer service throughout the designated service area within a reasonable time frame.   

E.
The commission shall, after such notice and hearing as the commission shall prescribe, enter its written order approving or denying a contributor's petition. An order approving a petition shall specify the service area for which designation is made.


F.
The commission may approve a petition for designation as a federal ETC in conjunction with a petition for designation as an ETC.


G.
The commission shall require annual verification from each ETC that it continues to meet the requirements for designation as an ETC.

[1/1/00; Recompiled 12/31/01]

17.11.10.25
PETITION FOR ADDITIONAL SUPPORT:
An ETC may petition the commission for support from the fund at a level greater than that provided for by section 17.11.10.19(C) of these rules, when such an adjustment is necessary to ensure the availability of local telecommunications services at affordable rates in rural areas of the state; or when, in a rate proceeding filed pursuant to Subsection F of Section  63-9H-7 NMSA 1978, the commission determines that payments should be authorized from the fund in order to ensure the widespread availability and affordability of residential local exchange services.  An ETC petitioning for support from the fund under this section shall submit historic and prospective information on its costs of providing services and shall demonstrate that it is providing services in the most efficient manner possible.
 [1/1/00; Recompiled 12/31/01]

17.11.10.26
COMPLIANCE WITH CONTRIBUTION REQUIREMENTS:

A.
If the administrator finds that a contributing company has not contributed the amount required by this rule, the administrator shall notify the contributor in writing. The administrator shall request the company to pay the deficiency in its contribution.


B.
The contributing company shall pay the requested amount within fourteen (14) days of the date of the notice or seek dispute resolution as provided in this rule.


C.
The administrator shall immediately notify the commission in writing if a contributor fails to pay the requested amount or seek dispute resolution.


D. 
Upon request by the administrator, a complaint filed by an interested party, or  its own motion, the commission, after providing notice and an opportunity for a hearing in accordance with Part 17.1.2 NMAC of the commission's rules, may issue an order requiring a contributing company to pay any arrearage in contributions that the commission finds to exist and may also impose a fine or other appropriate administrative penalties or requirements or bonding to assure future compliance with contribution requirements.  In the event that a contributing company fails or refuses to comply with a commission order issued pursuant to this provision, the commission may petition the appropriate district court for appropriate injunctive relief and for enforcement of the commission's order.


E.
The commission may take the same types of action set forth in Paragraph 17.11.10.26.D in the event that it finds, after a proceeding of the type specified in Paragraph 17.11.10.26.D, that a contributing company or an ETC has, in any other way, violated any provision of this Rule or of the Rural Telecommunications Act of New Mexico, NMSA 1978, 63-9H-1 et seq.

[1/1/00; Recompiled 12/31/01]

17.11.10.27
USE OF FUND SUPPORT:  An ETC shall use fund support in a manner consistent with the Rural Telecommunications Act, Sections 63-9H-1 NMSA 1978 et seq., Section 254 of the federal act, and commission rules and orders.


A.
If the administrator finds that an ETC has used fund support for purposes other than to preserve and advance universal service, the administrator shall notify the ETC in writing. The administrator shall request that the ETC refund a sum equal to the amount of funds misused.


B.
The ETC shall pay the requested amount within fourteen (14) days of the notice or seek dispute resolution as provided in this rule.


C.
The administrator shall immediately notify the commission in writing if an ETC fails to pay the requested amount or seek dispute resolution.

[1/1/00; Recompiled 12/31/01]

17.11.10.28
ACCESS TO BOOKS, RECORDS AND PROPERTY:

A.
The administrator shall have access to the books of account, records and property of all contributors and ETCs to the extent necessary to verify information reported pursuant to this rule. The administrator may direct a contributor or ETC to send copies of records to the administrator or may inspect records at the offices of the contributor or ETC, at the administrator's discretion.


B.
In the normal course of business, the administrator will give three (3) days notice of its plans to inspect records in the offices of a contributor or ETC. The administrator may apply to the commission for a subpoena in order to inspect records without notice.

[1/1/00; Recompiled 12/31/01]

17.11.10.29
REVIEW AND AUDIT OF ADMINISTRATOR AND FUND:  Annually the commission shall engage the state auditor, an outside auditor, or other qualified financial or accounting entity to review the financial administration of the fund and the administrator with respect to matters of budget and accounting. The commission shall cause the books and records of the fund to be audited not less than every five (5) years.

[1/1/00; Recompiled 12/31/01]

HISTORY OF 17.11.10 NMAC:  [RESERVED]
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